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JURISDICTIONAL STATEMENT

Respondent, Jason R. Peterson, a registered sex offender, was charged with the
felony offense of Loitering Within 500 Feet of a Public Park or Swimming Pool in
violation of Section 566.150, RSMo (Cum. Supp. 2009). The Honorable Kevin L.
Walden sustained Respondent’ s “First Amended Motion to Dismiss Charge as
Unconstitutional,” holding that Section 566.150, RSMo as applied to Respondent
violated the ban on retrospective laws as provided for in Article I, Section 13 of the
Missouri Constitution. The State appeals the ruling of the trial court. This Court has
original jurisdiction over challenges to the validity of a Missouri statute. Article V,

Section 3, Mo. Const. (as amended 1982).
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STATEMENT OF FACTS

On June 17, 2011, the Ray County Prosecuting Attorney, Danielle Rogers, filed a
Grand Jury Indictment in the Circuit Court of Ray County Missouri charging Jason R.
Peterson with the Class D felony offense of Loitering Within 500 Feet of a Public Park or
Swimming Pool in violation of Section 566.150, RSMo Cum. Supp 2009. (L..F. 2, 26-
27). The Indictment alleged that Peterson had violated Section 566.150, RSMo on
September 20, 2010, by knowingly being present in real property comprising a public
park with playground equipment or a swimming pool and that he was prohibited from
doing so due to his previous conviction for the offense of Indecent Behavior with a
Juvenile in the Twenty-Fifth Judicial District of Louisiana in January 20, 1998. (L.F. 26-
27).

On. June 27, 2011, the State filed a Motion for Change of Judge after which the
Missouri Supreme Court assigned the Honorable Kevin L. Walden to hear the cause.
(L.F. 4). Thercafter, Respondent filed a Motion for Change of Venue and the Court
ordered the cause transferred to the Circuit Court of Carroll County Missowri. (L.F. 4).

On August 3, 2011, Peterson filed a “Motion to Dismiss Charge as
Unconstitutional” in which he alleged that Section 566.150, RSMo was unconstitutional
as applied to him as it violated Missouri’s ban on retrospective laws. (I..F. 4, 36-37). On
August 10, 2011, the State filed its “Response to Defendant’s Motion to Dismiss” in

which the State argued, among other things, that Missouri’s constitutional ban on

retrospective laws applies only to civil cases and has no applicability to criminal offenses.

(L.F. 4, 38-47). Peterson thereafter filed a “First Amended Motion to Dismiss Charge as

5
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Unconstitutional” on November 16, 2011 and suggestions in support wherein he again
alleged that Section 566.150, RSMo was unconstitutional as applied to him as it was a
retrospective law. (L.F. 110-133). On February 21, 2012, the State filed its response
again denying that the constitutional ban on retrospective laws has any applicability to
criminal laws. (L.FF. 137-154).

On March 28, 2012, the Court after considering the motions and briefs of the
parties, entered its order dismissing the charge against Peterson, finding that Section
566.150, RSMO violated Article I, Section 13 of the Missouri Constitution as a
retrospective law as applied to Peterson. (L.F. 7, 155-56). The Court held that the
constitutional ban on retrospective laws is not limited to applicability to civil cases. (L.F.
7, 155-56). The State filed its Notice of Appeal and challenges the Court’s ruling herein.

(L.F. 7, 157-58).
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RESPONSE TO POINT RELIED ON

The Indictment filed against Jason R. Peterson was properly dismissed by the
trial court because the statute, under which Peterson was charged, Section 566.150,
RSMo, as applied to Peterson, violates the ban on retrospective laws contained in
Article 1, Section 13 of the Missouri Constitution. The trial court properly
concluded that Article I, Section 13 applies to Section 566,150, RSMo when
considering the plain language of Article I, Section 13, other canons of constitutional
construction, and this Court’s holdings. Because 566.150, RSMo created new
obligations, duties, and attached new disabilities to Peterson solely based on a past
transaction, his 1998 conviction for a sex offense, the statute was unconstitutionally

retrospective as applied to Peterson.

Mo. Const., Art. I, Sec. 13.

Section 565.150, RSMo Cum. Supp. 2009.

State ex inf. Dalton v. Dearing, 364 Mo. 475, 263 S.W.2d 381 (Mo. 1954).
Independence National Iducation Association v. Independence School District, 223
S.W.3d 131 (Mo. banc 2007).

F.R. v. St Charles County Sheriff’s Dept., 301 §.W.3d 56 (Mo. banc 2010).
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ARGUMENT

The Indictment filed against Jason R. Peterson was properly dismissed by the trial
court because the statute, under which Peterson was charged, Section 566.150,
RSMo, as applied to Peterson, violates the ban on retrospective laws contained in
Article 1, Section 13 of the Missouri Constitution. The trial court properly
concluded that Article I, Section 13 applies to Section 566.150, RSMo when
considering the plain language of Article I, Section 13, other canons of constitutional
construction, and this Court’s holdings. Because 566.150, RSMo created new
obligations, duties, and attached new disabilities to Peterson solely based on a past
transaction, his 1998 conviction for a sex offense, the statute was unconstitutionally

retrospective as applied to Peterson.

Standard of Review
The Missouri Supreme Court reviews issues of law de novo. State v. Jusius, 205
S.W.3d 872, 878 (Mo. banc 2006). “A statute is presumed valid and will not be held
unconstitutional unless it clearly contravenes a constitutional provision.” F.R. v. S1.
Charles County Sheriff’s Department, 301 S.W.3d 56, 61 (Mo. banc 2010). The party
asserting the invalidity of a statute bears the burden of proving that a statute 1s

unconstitutional. Id.
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The Plain Language of Article I, Section 13 Indicates

the Ban on Retrospective Laws Applies to

Criminal Cases as well as Civil.

Appeliant, in its bricf, urges this Court to ignore the plain meaning of Article |,
Section 13 of the Missouri Constitution and to ignore precedent defining and interpreting
the scope of the ban on retrospective laws to unduly limit its application. Appellant
suggests that this Court should instead, speculate as to the intent of the drafters of the
Missouri Constitution as well as the understanding of the voters who approved it and to
inject words into a constitutional provision that do not appear. Id. However, this Court
has been clear that statutes and constitutional provisions should be interpreted using their
plain, ordinary, and common sense meanings. State ex inf. Dalion v. Dearing, 364 Mo.
475, 263 S.W.2d 381, 385 (Mo. 1954).

“Absent constitutional definition, the meaning of words used in the constitution is
the meaning understood by the voters who approve the constitutional provision.”
Spradiin v. City of Fulton, 924 S W.2d 259, 262 (Mo. banc 1996) citing Boone County
Courtv. State, 631 S.W.2d 321, 324 (Mo. banc 1982). “That common meaning is found
in the dictionary.” Id. Constitutional provisions are given even broader interpretations
than statutory provisions “due to their more permanent character.” StopAquila.org v. City
of Peculiar, 208 S.W .3d 895, 899 (Mo. banc 2006). “Constitutions are not designed for
metaphysical or logical subtleties, for niceties of expression, or for the exercise of

philosophical acuteness or judicial research. They are instruments of a practical nature,
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founded on the common business of life, adapted to common wants, designed for
common use, and fitted for common understandings.” Dearing at 385.

Article I, Section 13 states “[t]hat no ex post facto law, nor law impairing the
obligations of contracts, or retrospective in its operation or making any irrevocable grant
of special privileges or immunities, can be enacted.” Mo. Const. Art. [, §13 (1945). The
term retrospective is defined by Black’s Law Dictionary as: “[lJooking backwanrd,;
contemplating what is past; having reference to a state of things existing before the act in
question.” Black’s Law Dictionary (6th ed. 1990). Using its plain, ordinary meaning, a
retrospective law is one that looks backward and contemplates what is past. Such a
definition is precisely what the voters who approved Article 1, Section 13 would have
understood the term to mean. Appellant, however, has engaged this Court in a hyper
technical analysis of a constitutional provision by dissecting volumes of debates of the
Constitutional Convention of 1875. This type of analysis being urged by Appellant has
been rejected by this Court as a means of constitutional mterpretation. The Constitution,
intended to serve and guide the citizens of this State, fails in such regard when it is
subjected to interpretations that boggle the minds of our State’s learned judges and
attorneys.

Appellant also seeks interpretation of Article I, §13 which would inject terms
which do not appear therein. Nowhere in Article I, §13 is the retrospective clause
limited by the term “civil.” However, the State asks this Court to insert this term into the

provision which entirely changes its meaning and effect.

10
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This Court, as recently as 2007, has addressed the issue of interpretation of a
constitutional provision based on the plain language of the Missouri Constitution and has
rejected the unnecessary insertion of terms that limit such provisions. In Independence
National Education Association v. Independence School District, 223 S.W.3d 131 (Mo.
banc 2007), the issue before this Court was whether Article I, § 29 of the Missouri
Constitution regarding the collective bargaining right of employees was limited to
private- sector employees only. Article I, § 29 provides that “employees shall have the
right to organize and to bargain collectively through representatives of their own
choosing.” In support of Respondent’s position, Respondent cited City of Springfield v.
Clouse, 356 Mo. 1239, 206 S.W.2d 539, 542 (1947) in which this Court had previously
held that the right to collectively bargain as provided for in Article I, § 29 did not apply
to public employees.

This Court overruled Clouse, ultimately concluding that the plain language of the
constitutional provision controlled and that there was no need for the Count to read words
into the provision that did not appear. Independence School District at 137. Both parties
cited the debates of the constitutional convention to support their positions as to what the
delegates intended with regard to the inclusion or exclusion of public sector employees.
Id. at 136-37. This Court noted that while the debates were interesting, they neither
added nor subtracted from the plain meaning of the constitutional provision. Id. at 137.
“Missouri's voters did not vote on the words used in the deliberations of the constitutional
convention. The voters voted on the words in the Constitution, which says ‘employees

shall have the right to organize and to bargain collectively’....” Id. The Court also noted

1



that Article III, § 50 provides a vehicle for the voters to change the language of the
constitution. Jd

The facts at issue in Independence School District and this Court’s holding therein
are entirely parallel to the case now before the Court as they relate to the construction of
constitutional provisions. The State cites the Constitutional Debates of 1875 in support
of its position that the drafters did not intend to include crimes and punishment in the
protection against retrospective laws contained in Article I, Section 13, (Ap. Brief 22-
23). The State also relies on Ex Parte Betherum, 66 Mo.545, 1877 WL 8778 (Mo. 1877),
in support of its position that Article I, Section 13 applies only to civil rights and
remedies and not to crimes and punishments. The Betherum case, decided just two years
after the enactment of Article I, Section 13, in discussion applies the ban on retrospective
laws to civil rights and remedies despite no constitutional language limiting it so. Id. at
550. The State acknowledges in its brief that the Betherum Court applied the technical
meaning rather than the plain meaning of the provision. (Ap. Brief 12-13).

However, this Court has specifically rejected the State’s position of reliance on
historical research to determine the meaning of a constitutional provision. This Court has
also rejected the interpretation of a constitutional provision when Courts have applied a
technical meaning versus the plain ordinary language. Betherum is an incorrect
precedent as it failed to follow this Court’s standards for constitutional interpretation.
Just as with the constitutional provision at issue in /ndependence School District, the
voters in 1875 voted on the provision relating to retrospective laws as it read, in its plain

and ordinary meaning. The voters did not approve a constitutional provision with

12



language limiting its application to civil rights and remedies. There is no need or
justification for this Court to inject additional language and meaning 137 years later. If
the citizens of this State are displeased with the effect of the interpretation of Article I,
§13 by using its plain, ordinary meaning, Article I, §50 provides a vehicle for change. it
is a decision to be made by the voters.

Other Approaches to Constitutional

Construction and Alternative Interpretations
Do not Support Appellant’s position
Respondent asserts that the plain, ordinary language contained in Article I, Section
13 controls and is dispositive in this matter. However, even when examining other
possible interpretations and canons of construction, the conclusion remains the same:
that Article 1, Section 13 is not limited to civil rights and remedics alone. The Court in
Ex Parte Betherum, in dicta, discussed that the prohibition on retrospective laws applied
only to civil rights and remedies, and in doing so, relied on case law from New
Hampshire and Texas as well as the belief that the drafters did not intend to include
redundant langnage. Betherum at 550-53. However, if the retrospective prohibition is
construed to relate only to civil rights and remedies, even the language following the
provision relating to ex post facto laws is redundant. “[N]or law impairing the
obligations of contracts, or retrospective in its operation or making any irrevocable grant
of special privileges or immunities, can be enacted.” Mo. Const. Art. I, Section 13
(1945). The subject of contracts falls within the realm of civil rights and remedies.

However, the drafters included the specific phrase “obligation of contracts.” If the

13
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provision relating to refrospective laws was intended to apply to all civil rights and
remedies, why would the drafters include redundant language regarding contractual
obligations as well as a prohibition against retrospective laws which relate to civil rights
and remedies? An interpretation that concludes that the drafters did not intend to include
redundant language with respect to the relationship of the prohibition of ex post facto
laws and retrospective laws fails. To follow that logic, the prohibition against
retrospective laws would not apply to all civil rights and remedies because the clause
contains language specific to contractual obligations which would limit its application.
Appellant, in 1ts Brief, argues that each clause of Article 1, §13 must be given
effect. (Ap. Brief 15- 20). The application of Article I, §13 as set forth in Doe v.
Phillips, 194 S W.3d 833 (Mo. banc 2006) and subsequent cases accomplishes that task.
It has been recognized by this Court that Missouri’s prohibition against retrospective laws
has no parallel in the United States Constitution. Id. at 850. The Court also recognized
that only a “handful” of other state constitutions contain such a prohibition. Id. The
Phillips Court, in interpreting the retrospective clause of Article I, §13, referred to and
relied on the same 1875 Constitutional Debates which Appellant now relies upon to
support the assertion that the prohibition on retrospective laws has no applicability to
Section 566.150, RSMo. “[T]he prohibition of retrospective legislation or forbidding the
General Assembly to pass a law retrospective in its character did at one breath
accomplish the prohibition of a more extensive kind of a more comprehensive nature than
was to be found in any of the constitutions of but three states in the Union.  So that the

prohibition of an act retrospective in its operation in the Constitution of 1820 rendered it
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nearly superfluous to add the prohibition of an ex post facto Jaw or of a law impairing the
obligation of contracts, or of a law impairing vested rights.  Phillips at 850 citing
Debates of the Missouri Constitutional Convention, 1875, vol. IV at 95 (Isidor Loeb &
Floyd C. Shoemaker, eds., State Historical Soc'y of Mo., 1938).

To suggest that the Phillips Court and the Court in F.R. v. St. Charles County
Sheriff’s Dept., 301 $.W.3d 56 (Mo. banc 2010) and R.L. v. Department of Corrections,
245 S.W.3d 236 (Mo. banc 2008) erred in their decision by failing to consider the history
or intent of the framers in adopting this provision is incorrect. As cited above, the
Phillips Court considered the history of the enactment of this constitutional provision in
reaching its decision. Justice Russell’s dissent in F.R. discusses the very same issue now
before the Court. F.R. at 68-69. Since the Court issued the /. R. opinion in 2010, the
jurisprudence with respect to retrospective laws has not changed. The only thing that has
changed is the composition of the Court. The essence of Appellant’s argument is that the
Court “got it wrong.” However, in reaching the decisions in Phillips, R.L., and F.R.., this
Court has previously considered in general, the bulk of principles now advanced by
Appellant and rendered their decision. Appellant seeks now to dissect the issue further.
The statute in question, Section 566.150, RSMo, is fundamentally indistinguishable from
the statutes at issue in Phillips, R. L., and F.R. It likewise, seeks to impose a new
disability, duty, or obligation on the individuals subject to its provisions based on nothing
more than their previous conviction.

The interpretation of Article I, §13 sought by Appellant produces absurd and

baffling results insofar as its end result would provide greater protection to those

15



suffering monetary or proprietary losses due to a retrospective law than to one who would
suffer a loss of liberty and imprisonment. Article I, §13 is contained within the Bill of
Rights to the Missouri Constitution. A Bill of Rights is in general, a list of fundamental
rights, recognized and declared in the document and not granted to the people by a
constitution. 11 Am.Jur. Constitutional Law § 309 (1937). Do the people of the State of
Missouri not value a person’s individual liberty and freedom as least as much as a
proprietary interest? Using Appellant’s theory, legislation could not constitutionally be
enforced, without regard as to whether a conviction occwred prior to or subsequent to the
enactment of such legislation, which prohibits an individual from an obtaining an
occupational license based solely on the fact that they have been convicted of a particular
offense, but could be enforced criminally and subject to an individual to criminal
conviction and imprisonment if they were to do so. No logic exists with respect to such a
result.
Recent Case Law
Does not Limit Article I, Section 13 to Civil Rights
and Remedies Alone
Other than the dicta contained in the Betherum decision, and two nearly
contemporaneous cases cited by Appellant, State v. Kyle, 65 S.W. 763 (Mo. 1901) and
State v. Johnson, 81 Mo. 60, 1883 WL 9566 (Mo. 1883), Respondent can find no case
which interprets the ban on retrospective laws to apply to civil rights and remedies alone.
Despite Appellant’s exhaustive recitation of facts and analysis in the Betherum, Kyle, and

Johnson decisions, none of these cases explicitly limit the prohibition against

16
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retrospective laws to civil rights and remedies in their rulings. Each of these cases was
ultimately decided on other grounds and such discussion is dicta only. The Court in
Squaw Creek Drainage Dis. V. Turney, decided shortly after Kyle and cited extensively in
subsequent cases addressing retrospective laws, did not specifically limit the prohtbition
against retrospective laws to civil rights and remedies. 235 Mo. 80, 138 S.W. 12 (Mo.
1911). A retrospective laws was defined as “one which creates a new obligation,
imposes a new duty, or attaches a new disability with respect to transactions or
considerations already past. It must give to something already done a different effect
from that which it had when it transpired.” Id at 16.

The recent cases address the prohibition against retrospective laws more squarely
than the early cases cited by Appellant in support of its proposition. In R.L. v.
Department of Corrections, decided in 2008, this Court addressed a statute enacted after
the conviction of a sex offender which limited the residency of the offender. 245 S.W.3d
236 (Mo. banc 2008). The statute provided a criminal penalty for failing to meet the new
obligations. Id The Court held that the new obligations imposed on the offender by the
statute violated the constitutional ban on retrospective laws as they were based solely on
an offense committed before the enactment of the statute. Id. at 237-38. The Court did
not limit the applicability of Article I, Section 13 to civil rights and remedies alone.

If there was any doubt before F.R. v. St. Charles County Sheriff’s Dept./State v.
Raynor, 301 S.W. 3d 56 (Mo. banc 2010), the Missouri Supreme Court removed all
uncertainty by applying the ban on retrospective laws of Article 1, Section 13 of the

Missouri Constitution to criminal laws as well as civil laws. “A new criminal law

17



operates retrospectively if it changes the legal effect of a past conviction.” 7d. At 63. “A
subsequent law that requires a sex offender to do something - with a criminal penalty for
not doing what the new law requires - is the imposition of a new obligation or duty
imposed solely as a result of the pre-statute conviction.” /d. at 62. The facts in the case
now before the court are nearly identical to those in the R.L. and F.R./Raynor cases. In
any respect that the F.R. case is in conflict with the Betherum decision, the Betherum
decision has effectively been overruled by the Missouri Supreme Court’s holding in /' R.
and is no longer applicable law. The Court has clearly expressed that the ban against
retrospective laws is applicable to crimes and punishment as well as to civil rights and
remedies.

However, the State, in reliance on a 135 year old case, asks this Court to undo the
Court’s recent decisions, in particular, decisions from 2010, and now claims that
Betherum is binding precedent. While this Court has recognized the importance of the
principle of stare decisis in promoting predictability and security in the status of the law,
this Cowt has also noted that “adherence to precedent is not absolute, and the passage of
time and the experience of enforcing a purportedly incorrect precedent may demonstrate
a compelling case for changing course.” Medicine Shoppe Int’l v. Director of Revenue,
156 S.W.3d 333, 334-35 (Mo. banc 2005). Betherum was an incorrect precedent as it
failed to follow this Court’s standards for constitutional interpretation by applying a
technical meaning versus the plain, ordinary meaning and by failing to follow other
canons of construction. This Court has recognized this faulty precedent and has

overruled the Betherum decision, no longer applying the prohibition against retrospective

18



laws to civil rights and remedies alone. This Cowrt has clearly expressed its infent to
apply the ban against retrospective laws to criminal as well as civil laws.
Excluding Crimes and Punishment from the Ban on
Retrospective Laws to Advance the Purposes
Behind Criminal Laws is Neither Permissible or Persuasive

While the State has a legitimate interest in protecting the public, this cannot come
at the cost of individual constitutional rights. The number of statutes seeking to regulate
and restrict sex offenders is ever-increasing. This perceived need for increased protection
from those convicted of sex offenses is based on perceptions that sexual offenders have
startling rates of re-offending. This Cowrt has recognized that this perception simply isn’t
supported by the empirical data:

“While recognizing the dissent's evident concern about recidivism of

sex offenders, rather than assuming that the rates are high, one should look

at the data. Of the five categories of felony offenders in Missouri's

correctional population — drugs, nonviolent felonies, violent felonies, DWI

(driving while intoxicated) felonies, and sex and child abuse — sex offenders

have the lowest rates of recidivism. Their rate of recidivism afler two years

is 5.3 percent, while recidivism rates for other categories of offenders are

9.6 percent for violent offenders, 14.9 percent for nonviolent offenders,

11.7 percent for drug offenders, and 11.4 percent for felony DWI offenders.

The rate of vecidivism includes the likelihood of a convicted sex offender to

commit any future crime, not just a sex offense. Missouri Sentencing

19
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Advisory Commission, Recommended Sentencing Biennial Repori 2009 at

46, available at:

http:/Avww.mosac.mo. gov/file/2009%20Biennial %20Report.pdf (last

accessed Jan. 8, 2010).

F.R. v. 8t Charles County Sheriff’s Dept. at FN 14. See also Bureau of Justice
Statistics, NCJ 198281, Recidivism of Sex Offenders Released from Prison in 1994
(2003).

Despite much higher recidivism rates among DWI offenders and the number of
people injured and killed by drunk drivers, the legislature does not pass comparable
statutes which restrict DWI offenders from being present in bars, taverns, liquor stores, or
other places where alcoholic beverages are to be found. The reality is that certain laws
regulating the residency and movement sex offenders are largely ineffective or laws
which are a means to no end prompted by public fear. The Legistature’s intent--
compelling or otherwise--is not relevant to a determination whether Section 566.150,
RSMo operates retrospectively. This Court simply cannot allow itself to be persuaded by
argunments of the State which appeal to fears and emotions in an effort to circumvent the
real issue, which is that the statute in question is retrospective and violates the Missouri
Constitution.

The General Assembly has over a short course of years, enacted several other
statutes imposing restrictions and placing affirmative obligations and duties on those
convicted of sex offenses. There are statutes which prohibit residence or presence near

schools (See Sections 566.147 and 566.149, RSMo); statutes which prohibit residence or

20
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presence near child care facilities (See Sections 566.147 and 566.148, RSMo); a statute
which prohibits presence in a park or loitering near a park or swimming pool as in the
instant case (See Section 566.150, RSMo); a statute which prohibits offenders from
serving as athletic coaches, managers, or trainers (See Section 566.155, RSMo), and a
statute which regulates conduct on Halloween (See Section 589.426, RSMo). In smali
towns and cities such as Richmond, wherein Peterson is alleged to have committed the
present offense, these statutes present great difficulty. Finding a residence that is not
located in one of the prohibited areas or avoiding areas where presence is prohibited is
quite a challenge.

Without restriction and limitation on the passage of statutes that operate
restrospectively, the slippery slope has the danger of becoming quite treacherous. The
General Assembly could theoretically continue to pass legislation such as that in effect
which would require sex offenders to continually relocate, dependent on new legislation.
Were the General Assembly to pass a statute tomorrow which prohibits sex offenders
from residing near a youth sports complex or any other number of places children
frequent, how many individuals would be uprooted and required to move if there is no
restriction on the application of the statute? It could be a continual process with the
introduction of cach annual legislative session. Undersigned counsel, while trying to
refrain from dramatics, does feel compelled to express to this Court the widespread and
practical implications current and future legislation will have in the absence of the
application of the prohibition on retrospective legislation. According to the Missouri

State Highway Patrol’s Entire Sex Offender Registry Report found on their website as of
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the date of this brief, there are 16,999 offenders registered.

http://www.mshp.dps.missouri.gov/MSHPWeb/PatrolDivisions/CRID/SOR/ (last

accessed May 31, 2013). Of those offenders, 2,552 remain incarcerated and 609 have
moved out of state. Id 13,838 offenders currently not incarcerated, the offenders who
will eventually be released, and alt future offenders will be profoundly impacted by the
decision of this Court in this matter.
Section 566.150, RSMQ is a Retrospective
Law as Applied to Peterson

Missouri Supreme Court Rule 84.04(d) provides that every brief on appeal shall
contain points retied on which identify the trial court ruling or action that the appellant
challenges, state concisely the legal reasons for the appellant's claim of reversible error,
and explain in summary fashion why, in the context of the case, those legal reasons
support the claim of reversible etror. A peint is not properly presented for review if it is
raised for the first time in the argument portion of the brief. Hastings v. Coppage, 411
S.W.2d 232, 235 (Mo. 1967). An issue is considered abandoned on appeal if not
presented in the points relied on. State v. Brookshire, 325 S.W.2d 497, 500 (Mo. 1959).
Appellant has not properly preserved any issue for consideration by this Court as to
whether or not Section 566.150, RSMo is a retrospective law as applied to Peterson.
However, Appellant presents argument in its brief that this statute is not a retrospective
law as applied to Peterson. Respondent, without waiving any objection to review of

Appellant’s claim, as a matter of prudence, is compelled to address this argument.
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It is undisputed, both in the trial court and in this Court, that Section
566.150, RSMo was enacted and went into effect eleven years following Peterson’s
qualifying conviction for a sex offense. (L.F. 26-27, Ap. Brief 6, FN1). The State
contends that a sex offender can avoid criminal liability under Section 566.150, RSMo by
simply refraining from activities prohibited under the statute and asserts that the statute
imposes criminal liability for activity occurring after the statute’s effective date rather
than imposing any new obligation, duty or disability. (Ap. Brief21). However, this
assertion fails to consider the restrictions and affirmative obligations Peterson now faces
based solely on his previous conviction.

The statute most assuredly imposes a disability on Mr. Peterson as a result of his
previous conviction by preventing his presence in or near public parks or swimming
pools. He can no longer visit and enjoy public parks or swimming pools, a right that he
has had for his lifetime and most importantly, a right that he has continued to have for the
past eleven years following his conviction until the passage of Section 566.150, RSMo.

In addition, Section 566.150, RSMo imposes new affirmative obligations. Section
566.150, RSMo provides that individuals convicted of certain sexual offenses “shall not
knowingly be present in or loiter within five hundred feet of any real property comprising
any public park with playground equipment or a public swimming pool. “ This statute
places on the individual the obligation and duty of locating every public park with
playground equipment and public swimming pool in any city, town, or location he
resides. It places on the individual the obligation and duty of locating every public park

with playground equipment and public swimming pool in any city, town, or location he
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visits or passes throngh. It places on the individual the obligation and duty of locating
every business, establishment, or other building or location within 500 fect of every
public park with playground equipment and public swimming pool in any city, town, or
location in which he resides or visits. It effectively places on the individual the
restriction of preventing residence within 500 feet of every public park with playground
equipment and public swimming pool.

The requirements under this statute are analogous to the requirements placed on
the Petitioner in F.R. v. St. Charles County Sheriff’s Dept., which the Court found to be
new duties and obligations rendering the statute’s application unconstitutionally
retrospective. “The obligation or duty imposed on F.R. is that — before moving to a new
residence — F.R. has to find out whether the residence is within 1,000 feet of a school or
day-care facility. If, as it turns out, the new residence is within 1,000 feet of such a
facility, he must move. There is in this case an obligation or a duty imposed yeﬁrs after
F.R.'s conviction that he must perform or else he will be subject to a new criminal penalty
under section 566.147.4.” F.R. at 63. The duties placed on Peterson by Section 566.150,
RSMo are nearly identical, and arguably more burdensome than those faced by Appellant
in F.R. Instead of a school as in . R., Peterson must stay away from public parks and
swimming pools. Instead of the requirement that F.R. faced that he not reside within
1,000 feet of a school, Peterson must stay from within 500 feet of public parks and
swimming pools. And although Section 566.150, RSMo does not state that the defendant
is not allowed to “reside” within 500 feet of a public park or swimming pool, in effect, 1t
prevents him from doing so by prohibiting him from “loitering” within 500 feet of either.
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In its Indictment, the State fails to name the location where the Peterson is alleged
to have been present or loitered in violation of the statute. (L.F. 26-27). The State
references Maurice Roberts Park in Richmond, Missouri in its “State’s Response to
Defendant’s Motion to Dismiss.” (L.F. 137-154). For purposes of illustration, there are a
number of businesses and establishments within 500 feet of Maurice Roberts Park. A
restaurant, a gas station, the Ray County Veteran’s Building, the Richmond Masonic
Lodge, and a number of residences are located within 500 feet of this park. This statute
requires Peterson to locate each of these locations and prevents Peterson and all other
individuals who the statute applies to from being present in or “loitering™ at these
locations. While the unclear nature of the term “loitering” begins a discussion about
vagueness which Respondent will not explore at this time, it is apparent that at a
minimum, Peterson under the statute, has an obligation and duty to seek out all locations
within 500 feet of Maurice Roberts Park, or any other public park or swimming pool
located in Ray County or any other location in the State of Missouri and refrain from
being present in or “loitering” within 500 feet of them.

M, Peterson cannot, as the State argues, avoid criminal liability merely by
refraining from the activities prohibited by the statute. It imposes an affirmative duty
which requires him to seck out and locate the restricted areas so he can avoid them and
prevent violation of Section 566.150, RSMo, as Appellant was required to doin © R All
of these obligations, duties and disabilities are imposed solely because of Peterson’s 1998
conviction for a sex offense and not as a result of some later criminal conduct. These

new obligations, duties and disabilities imposed by Section 566.150, RSMo are more
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than mere collateral consequences of his 1998 conviction. This statute imposed an
entirely new criminal penalty, eleven years following his 1998 conviction, solely based
on his status as a sex offender. The statute does not require findings that Peterson
constitutes a present of future danger for its enforcement. It merely requires a finding
that Peterson has been convicted of a qualifying offense. Section 566.150, RSMo gave
“to something already done a different effect from that which it had when it transpired.”
Doe v. Phillips, 194 $.W.3d 833, 850 (Mo. Banc 2006). Section 566.150, RSMO, as
applied to Peterson, is a retrospective law which violates Article I, Section 13 of the

Missouri Constitution.
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CONCLUSION

For all of the above and foregoing reasons presented, Respondent, Jason R.
Peterson respectfully requests that this Court affirm the trial comt’s dismissal of the
Indictment charging Respondent with the Class D Felony offense of Loitering Within 500
Feet of a Public Park or Swimming Pool pursuant to Section 566.150, RSMo.

Respectfully Submitted,

Scott C. Hamilton

Scott C. Hamilton, MO Bar #45430

AULL, SHERMAN, WORTHINGTON, GIORZA,
AND HAMILTON, L.L.C.

9 South Eleventh Street

P.O. Box 280

Lexington, Missouri 64067
Telephone: (660) 259-2277
Facsimile: (660} 259-4445

E-mail: hamilton.scottc@gmail.com
ATTORNEY FOR RESPONDENT
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CERTIFICATE OF COMPLIANCE AND SERVICE

I, Scott C. Hamilton, hereby certify to the following. The attached brief complied
with the limitations contained in Rule 84.06(b). The brief was completed using
Microsoft Word, in Times New Roman Font, size 13 point font and contains margins no
smaller than one inch. The brief, exclusive of the cover page and certificate of
compliance and service contains 6,265 words.

On this 31" day of May, 2013, electronic copies of Respondent’s Amended Brief
and Amended Appendix were placed for delivery through the Missouri Courts e-Filing
system to Daniel McPherson, Assistant Attorney General, at

Dan.McPherson@ago.mo.gov.

/s/ Scott C. Hamilton
Scott C. Hamilton
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